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Employment (Amendment) (No. 2) Ordinance 2018 
 
Elsie Chan and Mona Yip 
 
The Employment (Amendment) (No. 2) Ordinance 2018 (Amendment Ordinance) was published in the Gazette on 25 

May 2018 and will take effect on a date to be further appointed by the government by notice in the Gazette.  

 

Current position 

 

Currently, under the Employment Ordinance, if an employee is unreasonably and unlawfully dismissed, the court or 

Labour Tribunal hearing or adjudicating claims can only make an order for reinstatement or re-engagement with the 

mutual consent of the employer and the employee. 

 

Amendments to the Ordinance 

 

Pursuant to the Amendment Ordinance, if an employee is unreasonably and unlawfully dismissed, the employer’s 

agreement is no longer a pre-requisite for the court or Labour Tribunal to make an order for reinstatement or re-

engagement.  

 

In addition, if the employer does not reinstate or re-engage the employee as required by the order, the employer must, 

in addition to the monetary remedies payable as ordered by the court or Labour Tribunal, also pay a further sum, being 

three times the employee’s average monthly wages up to a maximum of HK$72,500 (Further Sum), to the employee. 

 

The employer may apply to the court or Labour Tribunal for relief from paying the Further Sum if it is no longer reasonably 

practicable for the employer to reinstate or re-engage the employee because of reasons attributable to the employee, or 

because there is a change of circumstances beyond the employer’s control after the court or Labour Tribunal has found 

that reinstatement or re-engagement of the employee is reasonably practicable. Such application must be made by the 

employer no later than 7 days after the date by which the employee must be reinstated or re-engaged pursuant to the 

order (unless further extension has been allowed).  
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An employer who wilfully and without reasonable excuse fails to pay any such sum payable under an order made by the 

court or Labour Tribunal commits a criminal offence and is subject to a maximum fine of HK$350,000 and 3 years of 

imprisonment on conviction. 

 

Implications to employers 

 

The amendments under the Amendment Ordinance are only relevant if the court or Labour Tribunal has held that the 

employee has been unreasonably and unlawfully dismissed and that the order is appropriate and the reinstatement or 

re-engagement by the employer is reasonably practicable taking into account the circumstances of the employee’s claim.  

 

If the court or Labour Tribunal has decided to grant a reinstatement or re-engagement order, under the Amendment 

Ordinance, it will need to specify in the order the terms that will apply if the employee is not reinstated or re-engaged, 

including the following payments that have to be made: 

 

(a) terminal payments that would have been awarded if neither a reinstatement nor a re-engagement order had 

been made; 

  

(b) a compensation not exceeding HK$150,000 that would have been awarded if neither a reinstatement nor a re-

engagement order had been made; and 

 

(c) the Further Sum. There will also be criminal liability on the employer if he fails to pay the Further Sum.   

 
Proposed amendments of ORSO 
 
Cynthia Chung 
 
The Mandatory Provident Fund Schemes Authority (MPFA) began at the end of last year a consultation with industry 

stakeholders including employers, service providers and professionals on a proposal to amend the Occupational 

Retirement Schemes Ordinance (ORSO). The proposed amendments are expected to be tabled in the Legislative 

Council shortly. 

 

ORSO was enacted in 1993 and became effective in 1995.  It requires employers who operate an occupational retirement 

scheme in Hong Kong to apply for either a registration certificate or an exemption certificate. Schemes which consist of 

fewer than 50 employees or 10% of the employees who are Hong Kong permanent ID card holders are eligible to apply 

for an exemption certificate and will not have to comply with certain requirements of ORSO. 

 

In order to ensure that ORSO schemes are strictly for use by employers to provide benefits to employees, the MPFA is 

proposing to stop issuing exemption certificates. Schemes which have already been issued an exemption certificate prior 

to the effective date of change will be able to grandfather their status. In the future, any employer who wishes to offer to 

its employees an ORSO scheme in Hong Kong will need to apply for a registration certificate accompanied by a solicitor’s 

statement which verifies that the scheme document only allows employees to become members of the scheme. 

 

If these changes are passed, employers will no longer be able to offer for example an overseas group retirement scheme 

to their Hong Kong employees unless the scheme applies for a registration certificate. This will mean that the scheme 

documents of such schemes will necessarily require some amendments to cater for the registration as well as to comply 

with the ongoing requirements under ORSO including submitting annual returns and preparing audited accounts. 

 

MPFA hopes that the changes will become effective by early 2019. 
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Personal data collection: Can lawmakers’ whereabouts in 
LegCo Complex be tracked without their consent? 

 
Elsie Chan 
 
It was widely reported in the news earlier that Legislative Councillor Ted Hui (Hui) snatched a phone from an 

administrative officer of the government, allegedly for finding out the types of information retained by the officer.  

 

Shortly after the incident, the Office of the Privacy Commissioner for Personal Data (PCPD) published a media release 

stating that officer’s collection of information on lawmakers’ locations in the Legislative Council Complex (LegCo 

Complex) would not constitute unfair or unlawful collection of personal data, and accordingly did not breach the Personal 

Data (Privacy) Ordinance (Ordinance). Hui then asked the PCPD to further address several issues in relation to 

information collection from lawmakers, including whether it was necessary and relevant for the government to monitor 

lawmakers’ movement and whether the collection was fair or excessive. 

 

So what are the legal restrictions in the collection of personal data? 

 

Data protection principles 

  

It is set out in Schedule 1 of the Ordinance that: 

 

“1. Principle 1 – purpose and manner of collection of personal data 

 

(1) Personal data shall not be collected unless 

 

(a) The data are collected for  a lawful purpose directly related to a function or activity of the data user who is 

to use the data; 

(b) Subject to paragraph (c), the collection of the data is necessary for or directly related to that purpose; and 

(c) The data are adequate but not excessive in relation to that purpose. 

 

(2) Personal data shall be collected by means which are 

 

  (a) lawful; and 

 (b) fair in the circumstances of the case.” 

 

Responses from the PCPD  

 

On 3 May 2018, the PCPD provided a public response to Hui’s enquiries with reference to the data protection principles 

under the Ordinance. In particular, the PCPD responded that while data protection principle 1 stipulates that personal 

data must be collected in a lawful and fair way, for a purpose directly related to the function or activity of the data user, it 

is not a prerequisite that consent be required from the data subject for collection of his personal data. 

  

In the PCPD’s opinion there was neither unfair nor unlawful collection of personal data in the tracking of the lawmakers’ 

locations in the LegCo Complex, taking into account that 

 

(i) the officer’s duties of tracking lawmakers’ locations in the LegCo Complex concerned important public interests 

and served legitimate purposes; 

 

(ii) the venue where the lawmakers’ locations were tracked (the LegCo Complex) was not one with a high 

expectation of privacy; and  
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(iii) the officer only tracked movements of lawmakers in the public areas of the LegCo Complex, which does not 

constitute sensitive information. 

 

As regards whether the government has published any privacy policy statement in relation to the tracking of lawmakers’ 

locations in the LegCo Complex, the PCPD cited a response made by the then Secretary for the Civil Service in the 

Legislative Council in 2003 to the question “Arrangement of public officers to station at the LegCo Complex”. The 

government had explained arrangements of its officers to assist Secretaries of Departments and Directors of Bureaux in 

matters relating to the Legislative Council. The Ordinance does not mandate the giving of written notice of relevant 

privacy policy statements.   

 

Take-away points for employers 

 

Employers will collect personal data from its employees and job applicants from time to time. While the Hui incident is 

not an employment related matter, the same personal data collection principles also apply in the context of employment. 

For instance, is the recruitment advertisement a “blind” one which is condemned by the PCPD? Is there any personal 

collection statement in place? What information is collected by the employer – and is it necessary or excessive? 

Employers should ensure that in collecting personal data from their employees or job applicants, the relevant data 

protection principles are complied with. The above are just a few of the questions an employer should consider.  

 
“Long Hair” lost in this round of the hair protesting battle: 
Sex discrimination and right to equality in prison haircut 
guidelines 
 
Elsie Chan and Desmond Chu 
 
In the recent judgment of Leung Kwok Hung (also known as “Long Hair”) v Commissioner of Correctional Services [2018] 

HKCA 225, the Court of Appeal (CA) overruled the lower court’s decision and decided that the policy of the Correctional 

Services Department (CSD) in imposing different haircut requirements for male and female inmates respectively did not 

constitute direct discrimination under the Sex Discrimination Ordinance (SDO) and did not infringe the right to equal 

protection under the Basic Law. 

 

Background 

 

 The applicant, also known as “Long Hair” (Applicant), was sentenced to imprisonment after conviction on a 

number of criminal charges. Despite his objection, staff of the CSD proceeded to cut his long hair. 

 

 According to the policy as set out in the relevant Standing Order issued by the CSD (Standing Order), “the hair 

of all male convicted prisoners will be kept cut sufficiently close…for the purpose of health and cleanliness”, 

whereas “a female prisoner’s hair shall not be cut shorter than the style on admission without her consent”. 

 

 The Applicant challenged the Standing Order on several grounds including the following: 

 

(a) The Standing Order constituted direct discrimination against the Applicant by reason of his gender under 

the SDO; and 

 

(b) The Standing Order infringed the Applicant’s right to equal protection under the Basic Law. 

 

Discrimination under the SDO 

 

Under the SDO, a person discriminates a man if on the ground of his sex that person treats him less favourably than he 

treats or would treat a woman. At issue in this case was whether the male inmate was treated less favourably than the 
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female inmates. In determining this issue, pursuant to the SDO, a comparison of the cases of persons of different genders 

shall be such that the relevant circumstances in the one case are the same, or not materially different, in the other. The 

CA also suggested that one must consider all relevant rights, privileges and obligations as a whole package. 

 

In this connection, the CA ruled that the different requirements in hair length for male and female inmates should not be 

considered in isolation. The CA stressed that not every differential treatment is actionable, and only those that result in 

less favourable treatment to the complainant may be sued on. The restrictions on appearance as a whole for male and 

female inmates should be assessed, while having regard to conventional appearance standards, in light of the common 

objectives to be served by the policy on different hair cut requirements. 

  

It was held that the common underlying objective of the policy was to foster custodial discipline. It is fundamental to 

custodial discipline that there is reasonable uniformity and conformity amongst the inmates, and as part of the correctional 

environment, it is necessary to de-emphasize some aspects of individuality. 

  

It was a conventional standard in society that most men are expected to have short hair while women can have long or 

short hair. The CA also used the example that female inmates were allowed to keep and use specified lipsticks but not 

allowed to keep other forms of cosmetic makeup. It was observed that the difference in treatment between male and 

female inmates could not be regarded as less favourable for male inmates because of the conventional standard for 

appearance in society. 

  

Examining all the restrictions as a package overall, the CA ruled that male and female inmates are subject to similar 

levels of custodial discipline based on contemporary conventional standards. Male inmates are therefore not treated less 

favourably than their female counterparts. Accordingly, the Standing Order was not discriminatory. 

 

Against the Applicant’s allegation of stereotyping in the CSD’s policy, the CA observed that the male-female division was 

still evident in sporting events, entertainment industry awards and the segregation of the sexes in lavatories. Furthermore, 

the CA in this case was not concerned with the difference in treatments based on generalisation or assumptions on skill 

or ability or the role played by male and female inmates. 

 

Right to equality under constitutional documents 

 

The Basic Law and the Hong Kong Bill of Rights (HKBOR) provide for equality of all Hong Kong residents (in the HKBOR, 

all persons) before the law. The HKBOR also states that “persons lawfully detained in penal establishments of whatever 

character are subject to such restrictions as may from time to time be authorised by law for the preservation of service 

and custodial discipline”. 

 

In determining whether one’s right to equality has been infringed under the Basic Law, the CA adopts a four-step 

proportionality test to assess whether a difference in treatment, is justified as being rationally connected and is no more 

than necessary or not manifestly without reasonable foundation to pursue a legitimate aim, and whether a reasonable 

balance has been struck between the societal benefits of the encroachment and inroads made into the individual’s 

constitutionally protected rights. 

 

The CA held that the Standing Order had not infringed upon the Applicant’s constitutional right to equality as: 

 

(a) The maintenance of custodial discipline was a legitimate aim; 

 

(b) There was a rational connection between the hair-length restriction and the maintenance of custodial discipline 

by setting a standard of conformity; 

 

(c) Given that the Applicant was incarcerated in a male correctional institution and there was no challenge by the 

Applicant to the segregation of male and female inmates, any infringement of the right to equality was limited. The 

restriction on hair-length was also set by reference to the conventional standard of appearance in society. As a 

result, the Standing Order was not manifestly without reasonable foundation. 
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(d) A balance had also been struck between the societal benefits of the policy and restriction of the right to equality. 

 

Comment 

 

In coming to its decision, the CA seems to have placed great weight on the conventional standards of appearance in 

society. Indeed it noted that it is an objective fact that such standards exist and, while acknowledging that they could 

change over time, it was still possible for those in a society to discern, at a particular point in time, the conventional 

standards observed by the majority. The CA also stressed that not every differential treatment is actionable, but only 

those that result in less favourable treatment to the complainant may be sued on. The CA in reaching its decision also 

discussed various cases on dress/appearance codes imposed by employers. Those cases share the view that an even-

handed approach does not necessarily mean that members of one sex are treated less favourably than members of the 

other simply because members of one sex are required to wear clothing of a particular kind but members of the other 

are not. It will depend on “the overall context of the code as a whole”. Employers should bear this in mind when they are 

preparing any dress/appearance codes for their employees. 

 

It has been reported that the Applicant may file an appeal to the Court of Final Appeal. It remains to be seen how this 

judgment, which concerns a public sector policy, would affect appearance codes in the private sector. 

 
Events and conferences 
 
Cynthia Chung discussed how to create a diverse workforce in construction during 
Deacons’ inaugural Construction Forum  

 

 

On 24 April, Cynthia Chung, Partner, together with our construction team spoke and 
moderated a popular session on “Creating a diverse workforce in construction” at the 
Deacons’ first ever full-day construction forum.  
 
The forum featured a keynote address from Professor Anselmo Reyes of the 
University of Hong Kong, as well as several interactive panel sessions on current 
construction related issues. The inaugural event was extremely well received and 
attended by 300 clients. Mr Ka Wai Mak, the Deputy Director of Drainage Services 
Department, and a panel member in one of the sessions, described the forum as 
excellent and declared it a great success. 

 
Elsie Chan and Helen Liao spoke about employment law in the Shenzhen-Hong Kong-Macau 
Bay Area at a recent seminar 
 

 

Elsie Chan, Partner, and Helen Liao, Counsel recently spoke at a seminar organised 
by the Labour and Social Insurance Law Service Committee of the Shenzhen Lawyers 
Association. Elsie delivered a presentation with Isolda Brasil, Head of Employment & 
Immigration from MdME Macau on the topic of “The employment laws of Hong Kong 
and Macau: A side by side practical approach.” The presentation covered several hot 
topics in the employment laws of both regions and was followed by a panel session 
where Elsie, Isolda and Mr Reid Tsang of Dentons Shengzhen discussed the 
differences in labour laws in all three regions, with Helen acting as the moderator. 
 

The seminar attracted more than 100 people, including the Vice Chairman and several other committee members of the 
Shenzhen Lawyers Association, as well as other lawyers from Shenzhen. The event provided a significant opportunity to 
strengthen Deacons’ relationship with legal professionals in Shenzhen and Macau. 
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Recent publications 
 

#Time’s Up: Prevention is better than cure 

Competition law concerns in the employment marketplace 

The Impact of the EU GDPR on Hong Kong Businesses 

 

 

 

Whilst every effort has been made to ensure the accuracy of this publication, it is for general guidance only and should not be treated as a substitute  

for specific advice. If you would like advice on any of the issues raised, please speak to any of the contacts listed.  
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